
~: 26305065

~l~cfct (arcftc;r - II) mT t:pf~f6'1~ q)-i{)~ \it41& ~
ha gars +Ta, Tai if, dfbafa qr4,

~ia!'ltll~, 315f!Gl€11&.,,.. 380015.

:...7prwar
~ 3l1fic;, ~ 'ffl:sm : Order-In-Appeal No ..AHM-SVTAX-O00-APP-002-16-17

~ Date: 13.04.2016 \iITTT ffl c#i"~ Date of Issue J:-1/011//6 •

Passed by Shri Uma Shanker Commissioner (Appeals-II)

-0

7T ~----~~ 3h:\l-l cilcil Jc; : irgarcz rr ut pr srrsr vi
_[2if#:_] Gld
Arising out of Order-in-Original No SD-06/4-82/O&A/Unigue Comm/14-15 Dated 10.07.2015

Issued by Assistant Commissioner, Div-Ill, Service Tax, Ahmedabad

'1Jcfl<ilcf>t'1f cffT rfTl-1' :s::q· -qm Name & Address of The Appellants

Mis. Unique Communication Ahmadabad

gr 3ftmzr srige at{ st anfh fa vTf@rt at 3l1fic;, f.-ls:.-ifc;JRsl a m xf c1Jx
"ffcITTTT %:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcRfm~,1994 c#i" tfRT 86 a sift or4t atf a 'CfR=r c#i" \jf'f~:

Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?ea 2flu ql #ta zcca, qr yea vi hara ar&tat znnf@raw 3i. 2o, = #ea
51W1cC"I cbl-LJJ\3°-s, 'tftTTUfr ~. 3H:\l-lcilcillci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016 .
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(ii) srgtta nzntf@raver al f4ta at@fua, 19g4 #6) art 86 (1) -cfi zjwh=r 3~ ..
"x:fclfcB"x PILP-llclc1"i. 1994 'cfi f.n:r:r 9 (1) cfi 3IB1ic=r f.fmfu=r i:pp:f ·i:,f"ft.it- ·5 if 'clR qfcrm ;~ -ch~
\Jf.l: ~ ~ · ~-. wir . _itm 3TT~T •· cfi fclxci~ · 3rfrc;rat vi{ et urn qfw:rr .
)) Gnf) a1Reg (si vs qiira uf @if)) ail n ·i [Orr errs i zjjurfrnv at arr4le
Ry+ &, a&i a ·4f@' raufa ta as 8 zurrfls # JJ!fll:lcl-i ,1[;'.,rxt'r-! Ji ;1111 fl' \/'-l~if'cl-ii'I f!'cti
~Tift'. rA ~~q i'j vft-1 · i-J·c1rc:n'~ .di rinu, anus d) 1iv 311'< C'PlTl.f! ·1r1.11 \ijffl-.=fl '-1'>1:fl:? 5 dl(s! l~I {:HIA chi(
·8' asi or 1ooo/ - afij; 3i5fl gtf I urtfi Acr1'cfi~ ) rir, anur at nwi 'sjk mu ru pf·

... {~\:fl;/ 5 c.:;fl:!,'il iir 50 c.=;rr,m .}rcr B"r tfl xri41;/ 5000 /-- 4hr 3)or?) @)Rt Ga@i ara al nin1, an5u 4)
nit 3it cinrrr zn 6yfftfs; so 4 ur 3rl surar ? ai 6u; 1ooo/- 4) 3)nr) g1ft. . ·:···; - . . .. . .

. , . ·_]··. . . . . .

(ii)· T:he 'appeal 1,mder sub section ( 1) of Section 86 of the Financ_;e Act· 1994 to the .
Appellate!Tribunal Shall' be flied in quadruplicate in Form S.T.5 as prescribed under Rule,
9(1) of. ttie Service Tax Rules 1994 and Shall be accompanied =by. a copy of the order\
appealed: against (one' of which shall be ce~ified copy) _.and s_hould be accompanied_ by a) ·
fees of Rs. 1000/- where the amount of service tax & mterest demanded & penafty levied of·· ·
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & q
penalty l.~vied is is· more than :five lakhs but not exceeding- Rs._ Fifty Lakhs, Rs.1 0,000J;/···
where the amount of-service tax & interest demanded· & penalty ·Ievied ·(s more th9ri' ~.fty
Lakhs rupees, in the form'°of crossed bank draft in· favour of.'the Assistant_ Regist1J1r- 6( the
bench of nominated Public Sector Bank of the place where the bench of Tribunal is':~ituated.

(iii) R)flu 1f@fmi+so4 ) iii ss l u-arrii gi (2) sinfu 'if)ea &lard
Gil.fT1lcfc.1t' 1994 c}i ~I 9 (21:?) ri, 3ifflfff [;)q\Rf(i lpJf.} 1.l7 j a) Gt a#f} vi 8ra are1

· 2,111cfi'f • da war zgcn (3r8)a) arr?gr al ufii (OIA)( ori a gufrr uf &ii) a3it ·-3!ll'1
3lg#l, /err@ / q 71gr1. 3rral Ao au sur yet, 3rd)a)u ruff@)aul a 3rid it
a fr a 'g srrr (oIo)a frwrh &)ht
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(iii) 11Qe appeal under su_b section (2A) of the section 86 .the-FinanceAct 1994; shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) ofthe ServjceTax Rules, 1994 and shall
be accor:npanied by :a copy of order of Commissioner):~entral Excise (Appeals)(OIA)(one of

. wl1ich shall be a certified copy) and copy of the order passed by_ the Adql.- / Joint or Dy.
/Asstt. C6mmissioner··or'Superintendent of Central Excise & Service· Tax (010) to apply to
the AppeHlate Tribunal:'' : · · ·

2. rnisif@ra nrzarera zyc st)fay, 197s l; gr«ii Cfl/ 3£:Ftr.fl.,.:f ''cfj · <'Af iTJd PltTlf·iti 'Hl-iC!
3rfi [& 3?gr i err 9f@rant rrn a) fa s 6 6.so/-. 4var urrru gyee fa»e
·("mr gr,:rr: iqrf%'Q 1 . ·. , •• · · • _. •.. . • · 0-

·1 :. ' :., ::• .• •. .i • . • •
2. · Ore copy oL.~ppliC.ation. or 0.1.0. as the case may be, ·:\ind)he order of the
adjudication authority ~hall :bear a court ·fee stamp of Rs.6.50 paig¢."as': prescribed. under
Schedule-I in terms ofthe Court Fee Act, 1975, as amended. ·. 'r > .· • ·. · ·

. ..,.: . . : ,. . . . ·.-

3: «fr zycan, nrav gycis gi tar rfr urn~ravor (a1ff29f@1) fryija#), 19s23. i~ea
ga 3rt iif@rt mmi at«ff@rr #a ara fur#i ·ct,")- ail fl err aria$ff;f@}5innut &1 '·
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. oo era. he€hr 3eurzre vaaas 3rd)rzn ,f@raw (#a) hu 3rhi h
maai ii he4tzr 5=uz rear 3@1fu. &y #st arr 39 h 3iai ffrzraizn-2)
3/f@1f1a 26R(28y Rt izn 2e) fia: a.o,2y sit RR f4tr 31f@/fez1a. &&&g #t arr
3 h 3irafraa at 3fr e>ITJl® Jl$ t. ?iRT f2fr# a{q-5er aa 3rfat k.
rgrafzmr a 3iavf ranl 5maaa 3rhf@ 2zu if?r c;-B"aluu 3rf@ra a zt

(il m-u 11 -gr m 3t=mc, fc:t-<drf«:rm
(ii) ~ am cfi'r #t a{ na uftr
(iii) rd 57 faun44t h fezra h 3iaraia ear ta#

c::> 3m7at sari zuzf zrmt haenc far (i. 2)~- 20 14 h 3warq
fa#t 3rd#hr if@rat h +mar farrfta wrrr 3r5ff -crci 3TTfrc;r c!1T e>ITJl ~
t

4. For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii)- amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

e Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) saif ii, s 3mer h uf 3r4a if@rswr hagsi yea 3rrar era z av
faalfeal aifa arc area h 10%errata u 3ll rziha au faff ta aus h
10% 2par u Rt srwant
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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Order-In Appeal

This order arises on account of an appeal filed by M/s. Unique Communication,
B-2, Deepika Tower, Near AMTS Bus Stop, Naroda, Ahmedabad (hereinafter referred

to as "the Appellants" for the sake of brevity) against Order-In-Original NO. SD
06/O&A/05/AC/Unique Commn./14-15 Dated 10.07.2015 (hereinafter referred to as
the "impugned order" for the sake of brevity) passed by the Assistant Commissioner,
Division-VI, Service Tax, Ahmedabad (hereinafter referred to as the "Adjudicating

Authority" for the sake of brevity) .

2. Briefly stated the facts of the case are that on the basis on an intelligence that

the appellants were evading Service Tax on the commission earned and received by
them from M/s Bharati Airtel Ltd, Ahmedabad ( hereinafter referred to as 'M/s. Bharti'
for sake of brevity) for providing services of 'promotion or marketing or sale of
goods/services produced or provided by or belonging to the said M/s. Bharti ',
investigation was carried out and it was revealed that the appellants were neither
registered with the Service Tax Department nor paying Service Tax on the amount
received as commission from M/s. Bharti. During investigation, it was revealed that

the appellants were registered with the Service Tax department bearing number
TMPRY4460CST001 (non PAN base) dated 24.09.2004. The appellants wereissued a

show cause notice on 20.10.2011 which was adjudicated by the then adjudicating
authority who confirmed the demand of Service Tax amounting to 3,95,345/- under

Section 73(1) of the Finance Act 1994 and demanded interest and penalty under
Section 75, 76 (liability up to 10.05.2008), 77(1)©, 77 and 78 of the Finance Act
1994 respectively. He also directed the appellants file prescribed returns with late fee
or 20,000/- for each return. Accordingly, the appellants filed an appeal before the
then Commissioner (Appeals) who, remanded back the case for re-quantification of
Service Tax demanded looking to the availability of exemption as per the Notification
No. 6/2005-ST dated 01.03.2005 and penalty accordingly. The adjudicating authority,

vide the impugned order, once again confirmed the demand of Service Tax amounting

to 3,95,345/- under Section 73(1) of the Finance Act 1994 and demanded interest
and penalty under Section 75, 76 (liability up to 10.05.2008), 77(1)©, 77 and 78 of
the Finance Act 1994 respectively, in terms of Notification No. 6/2005-ST dated
01.03.2005. He however, directs the appellants to pay late fee of 2,000/- instead of

20,000/- per return.

3. Being aggrieved with the impugned order, the appellants filed the present
appeal. The appellant in their Appeal Memorind)$%}gthe activity performed

by them is not taxable though they had not in/t,!i~~-~ainst the demand of
Service Tax. They _argued that they get comm1ssln'ff9) MlTh-~harti for the service
w«ten already aot taxed. Reyna o the Judah@ptefe@ C#gr, New Delhi m the [)
case of CCE, Meerut vs. M/s..Virendra Electri'(;:~Wqi;te-~;,,M/s. Bist Engg., they ,-
contended that since entire liability was discharged)-j@if&$feed to be collected from

0-
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the distributor for transaction relating to the goods. They have also placed reliance on
- " the judgments of CESTAT in the cases of .South East Corporation vs. CCE, Cochin, M/s.

Kumar Telecommunications vs. CCE, Meerut and various other judgments. Further,
they have contended that as no Service Tax was leviable as stated above, interest and
penalty under various Sections is also not justified, that the show cause notice is also

time barred as extended period is not imposable on them.

4. Personal hearing in the case was granted on 09.03.2016 wherein Shri Rohan

Thakkar, Chartered Accountant, on behalf of the appellants, appeared before me and
put forth a written submission. He reiterated the contents of the appeal memorandum
and stated that earlier, the matter was remanded back by the then Commissioner

(Appeals) for considering SSI exemption benefit but the same has not been considered
by the adjudicating authority. He said that the appellants have also raised the issue of
taxability of service which was not agitated in the first round of adjudication as well as

appeal.

o
5. I have carefully gone through the facts of the case on records, grounds of the

appeal, and written submission put forth by the appellant as well as oral submission

made at the time of personal hearing. Looking to the facts of the case, I proceed to

decide the case on merits.

6. In the present case, I find that it is not disputed that the appellants were
appointed as distributor by M/s. Bharti and were found to be engaged in selling and
marketing of SIM Card, Recharge Coupons etc, for which the appellants used to get

I

commission from M/s. Bharti. Further, M/s Bharti who have appointed the appellants
as their distributor and have paid commission to the appellants for services provided
by the appellants, have also submitted, before the adjudicating authority, the details of
the commission paid to the appellants. From above facts, it is clear that the appellants
are distributor of M/s. Bharti and the appellants used to provide sale of the service and
shall be responsible for the sale of the services and thus, appellants are doing

0 promotion of business and marketing of activities of M/s. Bharti and for these
activities, M/s. Bharti used to give commission for the same. Thus, I find that the
relationship of the appellants with M/s Bharti are that of principal to agent and the

transaction is not as principal to principal basis and therefore, the remuneration which
the appellants had received from M/s. Bharti can be safely termed as commission and
the services provided can be termed as promotion and marketing of services of M/s.

Bharti and thus, falling under clause-II of the definition of 'Business Auxiliary Service'
as defined under Section-65 of the Finance Act, 1994. In their appeal memorandum,
the appellants have accepted the facts about earning of commission from M/s. Bharti

and that on such commission; liability to pay Service Tax is upon the M/s Bharti and
not on distributors. I find that though the appellants have not put forth any evidence

that M/s Bharti have paid Service Tax on the entire value (Maximum Service Charge)

inclusive of the value of commission amount paid to the appellants, it is the current
practice in this field that the Telecommunication Companies like M/s Vodafone Essar
Gujarat Ltd, or M/s Bharti etc. used to-pay,the Service Tax on the total MRP of the SIM

,

2\
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Cards under the category of Telecommunication Services. And this is what exactly
• contended by the appellants that M/s Bharti is solely responsible to pay service tax on
said Maximum Service Charge which is being recovered from the customers. I find
that, in the impugned order, the adjudicating authority has not submitted any
observation on the above contention of the appellants. If M/s Bharti has paid the
Service Tax on the entire Maximum Service Charge inclusive of the amount of
commission paid to the appellant then demanding Service Tax once again from the

appellant under the category of Business Auxiliary Service would be tantamount to
double taxation. In view of above I find it appropriate to remit the case back, in the
interest of justice, to the Adjudicating Authority to verify whether M/s. Bharti had

discharged Service Tax on entire value of SIM Cards and Recharging Coupons as well
as discount/commission has been given out of from the Service Tax value or not. From
the impugned order it does not come out clearly as to whether M/s. Bharti had
discharged Service tax on the entire value of SIM Cards/Recharge Coupons as well as

discount/commission has been given out of from the service tax value.

7. Thus, in view of discussion at Para 6 above and in the fitness of things, it would
be just and proper to remand the matter to the Adjudicating Authority to give
independent findings on the said issues raised by the appellants before me and also
such other material that may be produced by the appellants in support of their

contention. In the event of such materials being placed before the Adjudicating
Authority, the same shall be considered in accordance with law. The appellants are
also directed to put all the evidences before the Adjudicating Authority in support of
their contention as well as any other details/documents etc. that may be asked for by
the Adjudicating Authority when the matter is heard in remand proceedings before the

Adjudicating Authority.

0

8. The appeal filed by the appellant is disposed off accordingly.

ll"
(UMA SHANKER)

COMMISSIONER (APPEAL-II)

CENTRAL EXCISE, AHMEDABAD.
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SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.
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M/s. Unique Communication,

B-2, Deepika Tower,

Near AMTS Bus Stop, Naroda,

Ahmedabad

Copy To:-

1. The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.
2. The Commissioner, Service Tax, Ahmedabad.
3. The Deputy/ Assistant Commissioner, Service Tax, Division-VI, Ahmedabad.
%. [he Assistant Commissioner(Systems), Service Tax,, Ahmedabad
?ara Fle.
. 6. P.A. File.
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